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STATE OF NEW YORK
COUNTY OF SULLIAN

SUPREME COURT

In the Matter of

Petitioner.

-against-

PETITION

06/17/2020

CPLR ARTICLE 78
Tina M. Stanford, Chair of the
New York State Parole Board ,

Index No:
Respondent.

The Petition of

Index #

|(a!so known as

the name he took when

he converted to Islam in 1973) respectfully shows and alleges:

PRELIMINARY STATEMENT
1.

The Parole Board Decision denying parole to

was illegal

because the reason given for denial - a finding that his remorse somehow “lacks depth” and that

he “came across as still believing in the righteousness of [the] crime” - was clearly contradicted

by the interview transcript and the rest of the record. Mr.

expressed his remorse many

times, in a very compelling and heartfelt manner, at one point breaking down in tears when
expressing that he needed to redeem himself for having committed these murders. The record
also made it clear that Mr.

far from believing in the “righteousness” of the offense, is

horrified by his crime, and now believes that police, like firefighters, are heroes because they run

into danger while everyone else runs away.
2.

Relatedly, the Decision did not justify its departure from the COMPAS scores,

which were low across the board, and also did not specify which COMPAS scale(s) it was
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departing from. The Decision was also improperly based essentially on the seriousness of the

offense, and on community opposition which was itself an expression of penal philosophy.

3.

Petitioner has served nearly 49 years in prison1, and has been eligible for parole

since 2002. This was his 13th denial, despite the fact that he has had an exemplary record for

many years, and has an incredible amount of support in the community.

is a

teacher and mentor, a wise elder respected by thousands of people both in and out of prison, and
he is also the last remaining former Black Panther in the New York State prison system. It is

time to release him.
STATEMENT OF FACTS

|was convicted, via verdict, of two counts of Murder and was

4.

sentenced to concurrent terms of 25 years to life in 1974. (Parole Board Decision, attached as

Exhibit “A” at 103)
5.

As discussed below, Petitioner acknowledges that he committed a horrendous

crime back in 1971, and as discussed in detail below, he expressed his strong and deep remorse
many times during the hearing. Far from believing that the offense was justified, he wants to use
the conflict resolution skills he developed over the past few decades (and used to prevent two

riots) to help promote better community-police relations. His is a valuable voice in these
turbulent times, and would be more valuable were he outside prison bars.
Exemplary Institutional Record

|has a truly incredible institutional record2. He obtained two

6.

1

Petitioner was arrested in 1971, and has been incarcerated ever since - in addition to his incarceration in New
York, he spent a few years in prison in California, and completed that sentence many years ago.
2 Many
of his accomplishments aredescribed in letters, and undersigned counsel is trying to obtain more
.
documentation of them, but Mr|
has been hospitalized with COVID 19, and communication with him has
extremely difficult. He may not have retained copies of many of his accomplishments since 1974 , However, upon
information and belief, DOCCS has documentation of most if not all of these achievements.

-

^^^

2 of 40

FILED: SULLIVAN COUNTY CLERK 06/17/2020 02:34 PM
NYSCEF DOC. NO. 1

INDEX NO.
RECEIVED NYSCEF: 06/17/2020
FUSL000112

college degrees while incarcerated; started the first Men’s Council in any New York prison;

averted two riots; helped establish the Victory Gardens project to get produce from farmers to
people in inner city food desserts; and is a well-respected teacher and mentor to many, many
people.

Men’s Council

7.

In 1994, while at Shawangunk Correctional Facility, Mr.

started the first

prison Men’s Council, and, upon information and belief, these efforts were featured in the New

York Times and on Japanese television. (Exhibit “D” at 28, 33) Professor

wrote

a letter expressing her appreciation for the Men’s Council, stating:

..1 have corresponded with

|... and have come to know him well...

...[H]e expresses strong support for my own development as a father. ... In 1993 he

established the first Men’s Council in a U.S. prison. When I asked him about [this] he
wrote that [it] ‘is a tool to forge greater understanding of masculinity beyond what is
Men’s Council ...promote[s] non-violence and
learned on the street comers...’
healthy masculinity in Black communities. ...The Men’s Council is just one of
many successful efforts while in prison. . . . J
I has all the
ingredients needed for a positive transition to freedom...” (Exhibit “D” at 33)
Preventing Riots

8.

was able to use his conflict-resolution

Twice over the years

skills, and the fact that he is very well-respected by other prisoners, to actually avert two riots,

one in the mess hall in Great Meadow Correctional Facility, and another in the auditorium in
Greenhaven Correctional Facility - he received commendations for these actions. (Exhibit “D” at
14, 32, 47, 67.)

Victory Gardens

9.

In the 1990’s Petitioner helped to establish the Victory Gardens project which

brought Maine farmers together to provide good quality food to low income communities.

(Exhibit “D” at The Victory Gardens lasted for eight years, helped alleviate the lack of fresh
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produce in the inner city, and was an inspiration to many people.

10.

|wrote about this in her letter of support for him, stating:

Professor

.H]e co-sponsored the Victory Gardens Project, where farmers in Maine grew
is
tons of fresh produce for distribution to poor urban communities. ...
needed in his community. He has demonstrated for decades that he is a community leader
and educator...” (Exhibit “D” at 50, 51)
11.

|wrote about how the garden project inspired him to start a very

successful breakfast program, stating:

.. family... I haven’t
“...1 have had the pleasure of growing close to the
in person yet , but his family has done an amazing job
had the opportunity to meet
describing him... I’ve learned about the work he has done as an organizer and mentor...
„ [I]t has helped guide much of my works as a mentor, community leader and organizer.
For example, after learning of the garden that he opened, I went on to start a breakfast
program that has fed over 2000 people over the last year....” (Exhibit “D” at 207)
Academic Achievements

obtained not one but two college degrees from the State

12.

University of New Paltz in 1994. (Exhibit “C” at 1-2) He received a Bachelor of Science in
Psychology and a Bachelor of Arts in Sociology, and also was given several awards and

certificates of achievement for his academic accomplishments. (Exhibit “A” at 78; Exhibit “C” at
3-7)
13.

Mr.l

was presented with a Certificate of Academic Achievement in April,

1994, which stated that it was “in recognition of individual scholastic excellence and
extraordinary dedication to self-improvement.” (Exhibit “C” at 3) He received this same award
the year before in 1993. (Exhibit “C” at 5)
14.

In June, 1993,

also received an Award Certificate “in

Recognition of Special Contributions and Dedication to the Educational Program at [SUNY New

Paltz]” (Exhibit “C” at 4)
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In June, 1992, Mr.

|received an Award Certificate for “Outstanding

Scholastic Achievement in the Field of Social Science.” (Exhibit “C” at 6)

16.

Subsequently,

completed several classes in Drafting , receiving a

Certificate of Recognition for Outstanding Performance in Drafting in 2019, and Certificates of
Appreciation of Outstanding Work in Drafting in 2004 and 2003. (Exhibit “C” at 10-12)

17.

Moreover, Mr.

managed to publish several books and essays, including a

2015 book of essays and poetry entitled “Escaping the Prism...Fade to Black.” (Exhibit “A” at
93; Exhibit “D” at 29)
Teaching and Mentoring

18.

is very devoted to teaching, and to being a mentor. During his

October, 2019 parole interview, he stated, “I like it when I see a student and the light bulb turns

on and you can say ‘he gets it.’” (Exhibit “A” at 94)
19.

From 1996-1999, Mr.

managed the computer lab at Eastern Correctional

Facility, and taught many inmates how to use the computers. (See Exhibit “D” at 14, 22, 32, 47)

He received a Certificate of Appreciation for this work in 1997. (Exhibit “C” at 17)

20.

In 1999, while at Auburn Correctional Facility,

helped to start

classes in sociology, poetry and legal research while chairing the Lifers’ Committee there.
(Exhibit “D” at 14) He has also taught African American studies and Black History in prison

many times over the years. (Exhibit “A” at 93; Exhibit “D” at 47, 50, 59,
21.

Also at Auburn, Mr.

was a pre-GED teacher’s assistant. (Exhibit “D” at

81) He received a Certificate of Appreciation for his outstanding performance as an Inmate
Program Associate there in 1999. (Exhibit “C” at 14) He also proposed and was approved to

teach a Life Skills class, teaching inmates conflict resolution and preparing them for reentry into
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society. (Exhibit “D” at 81)

Iwork as a teacher and mentor has extended beyond prison

22.

bars. He was able to help several college professors with their classes by participating remotely,
doing the class readings, commenting, and answering students’ questions. (See, Exhibit “D” at

43, 71)
23.

Professor

wrote of how Petitioner had engaged with her

students in a project for several years, and how inspirational he had been to them and to her,
stating:

“... I met Mr.
several years ago through his writing. ... He participated in
an educational project I had my students do several years in a row where they were able
to ask him questions and he responded. ...[E]ach year it was noted as one of the
highlights of the whole course. I was also honored to be asked to write the introduction to
Mr.
|collection of poetry. ... I have been continually impressed by his
commitment to education, both his own and others. ... He inspires me to continue my
own learning... Mr.|
has done so much work, not just on education, but focused
on community building and conflict resolution. ...1 have seen firsthand through my
students how inspiring his mentorship is, and I know he has provided this kind of support
for younger people both inside of prison and out. ...[H]e would be an invaluable asset to
any community he came home to...” (Exhibit “D” at 43)

24.

Professor

also wrote of how Petitioner had played a major role

in classes he taught and had mentored his students, stating:
“...In the 1990s and early 2000s,
\ played an integral role in my
, [H]e read the books and articles that we were reading... The
teaching efforts .
[students] wrote to Mr.
|with their questions regarding how the reading we were
;sponded with
doing interpreted the events in America’s recent history. Mr.
long , insightful letters that were so rich I deemed them worthy of being cited in their
papers just as they would cite published articles and books. ...Mr.
has been a true
mentor of university... and community college students over the years. ...We exchange
anywhere from two to seven letters a year. Over the years I have seen how his day-to-day
practices within the prison (i.e. ...reading, writing, teaching and mentorship of young
men behind bars) has transformed !
into someone who, in traditional societies,
dedication to peaceful resolution
would be called a wise man, or elder. ...Mr.
of conflict coupled with his idealism...and, most of all, his value as a mentor ...for young
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people all point to the conclusion that it would be a terrible waste for him to remain
incarcerated...” (Exhibit “D” at 71, 72, emphasis supplied)

25.

In 1994, Mr.

able to launch it. Professor

helped develop an African Studies curriculum, but was not

wrote how he planned to work on this curriculum with

Petitioner if he is released, stating:

“...1 know

^Jhas

well, having corresponded with him regularly... To say
been a model prisoner ... would be an understatement. ...[I]n 1994,
worked to
establish an African Studies core curriculum that was to be offered across the country in
correctional facilities. ... For a variety of reasons that vision was not realized. However,
we have spoken about ... reviving this effort if and when Hreceives parole. Our goal
would be to establish the program online, with opportunities for inmates to receive credit
for their coursework. This... is an excellent example of the constructive energy that |
can direct toward ... community improvement efforts... Granting parole to|
~|would be a recognition that upstanding, earnest and inspirational prisoners can
be given a second chance by a just and responsive system
Iam committed to
assisting in his transition in any way that I can. He is a friend and an inspiration!...”
(Exhibit “D” at 63, 64, 65)

^

Jhad

^

26.

Several people wrote about how Mr.

^^

had been a mentor to them, and to

others, helping them to pursue their dreams.

wrote:

“...During my four years in upstate New York, I visited I
I at least five
|
|
,
I
if
I
year
times a
wise and
and would have visited more often
could! ..
nurturing nature made him a mentor to myself and many other students at Cornell. Many
of my peers at Cornell were strongly encouraged by
|to pursue their dreams and
careers, and many have become deeply involved in public service as a result. ...” (Exhibit
“D” at 148)

27.

School teacher

wrote about how Mr.l

Ihad reached out to help

his at-risk students, stating:
“...1 have been a public school teacher in San Francisco... for over 30 years. One
was his abiding concern for my students. We
of the first things that struck me about
talked about them on each and every visit, lie wrote letters to students he knew were on
the verge of making serious errors in their lives , kids who had already been in Juvenile
Hall or worse. He wrote to them about the mistakes he had made when he was their
age... and about the importance of settling disputes peacefully... (Exhibit “D” at 160,
emphasis supplied)
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Finally,

inspired him to

wrote about how

return to his community and start service projects, stating:

“...Mr.
ns an example for me to return to my community and also serve
as a mentor to high school and community college students who like me, did not have the
proper leadership, tools or mentors to guide them... Mr.
...Victory Garden
”
Project...inspired me to develop similar projects...” (Exhibit “D at 111, 112)

Other Achievements

29.

In addition to all his other achievements,

has been involved in

several charitable endeavors over the years. For example, after the 9/11 attacks, he successfully
proposed raising inmate funds for the Red Cross, earning a commendation from the Deputy

Superintendent at Auburn, who stated, on September 17, 2001, “You can take pride in the fact
that the present inmate fundraising effort for the American Red Cross is the result of your

suggestion.” (Exhibit “C” at 13)

30.

In 1998, he worked to raise funds for the Tomorrow’s Children’s Fund in order to

help children with cancer or sickle cell anemia, and was given a Commendable Behavior Report

and a Certificate of Achievement. (Exhibit “C” at 15-16) He also started a program to provide

school supplies to AIDS orphans in Africa. (Exhibit “C” at 25)

COMPAS Risk Assessment Instrument

31.

A COMPAS Risk Assessment Instrument (RAI) was prepared in order to help

determine if Mr.

would be able to live in a law-abiding fashion upon his release. (2019

COMPAS attached as Exhibit “B”) The RAI found low risk in every single category. (Exhibit
“B” at 1)
Personal Statement

32.

wrote a Personal Statement as part of his parole packet in 2019,

in which he discussed his offense and his subsequent transformation, stating
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..When I was first arrested, I was defiant... I wasn’t able to think about the
human impact of what I had done...
As the years have gone by, I have matured...and have gone through the painful
process of realizing and accepting responsibility for the horrible crime I committed. But
my distrust of authority made me reluctant to speak honestly and openly with the Board
of Parole. ... As I have gotten older and more spiritually grounded, I have learned to let
go of that attitude.
Following my last parole hearing... I have engaged in counseling...on a monthly
basis. This has been a transformative experience for me, which has allowed me to go
deep into experiences and memories that I’d previously blocked out, and reckon with my
actions in a way that I resisted for years.
I was only 19 years old and very impressionable at the time of the instant offense.
I was immature, impulsive and brash and I made a decision with the most horrific and
permanent consequences. ... My immaturity coupled with my loyalty to the BPP [Black
land
Panther Party] led the 19-year-old me to shoot the police officers

...[T]hese officers were not only doing their jobs, they were husbands, fathers,
brothers, uncles, neighbors and sentient beings. I feel tremendous sorrow for what I have
done, and I am painfully aware of the many lives and families affected by my actions. ...
***
I am so humbled and grateful that
son has chosen to write a letter
pain
in support of my release despite the
I have caused him and his family... I know that
Officer !
( family harbors extremely hostile feelings towards me and my codefendants. Ms.
|lost the love of her life. I respect their feelings, and I know
they have suffered greatly because of my actions.
I have done my very best to make positive use of my time in prison. I have striven
to become a better man...
In 1973 I converted to Islam. Practicing Islam has led me to be more
compassionate and understanding of the universality of humanity and the value of all
human life. My spiritual growth and development over the decades as allowed me to
recognize how the taking of life has greater consequences than mere penal retribution. It
also damages one’s own soul - my soul I’ve spent the last several decades attempting to
atone for the senseless harm I caused so many, knowing that this work will never be
complete. ...I initiated a campaign to supply school supplies to AIDS orphans in Africa;
I’ve worked with the Victory Gardens project... I have taught Black History, sociology,
legal studies, poetry and computer skills... And I started the first Men’s Council in a U.S.
prison (a Men’s Council is a men’s group in which men support each other and promote
each other’s emotional and spiritual growth through fellowship and dialogue.) ...1 have
been commended by two prison administrators for helping to quell potential prison riots.
In prison I worked tirelessly to help others, but I did not think I needed
counseling... In my recent experience seeing a therapist for the first time in my life, I
have finally started to confront some of my own flawed thinking and work through my
feelings of regret and remorse.
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My spiritual practice has also helped me develop a strong sense of accountability
and remorse. .. .I’ve been privileged to serve as Imam in prison and also to assist in
resolving interpersonal conflicts between Muslims in the prison population, avoiding
resort to violence. To me, feeling sorry for what I did does not help anyone - although I
do feel and suffer remorse quite powerfully. What is more difficult but also more
responsible is to treat every day as an effort to make amends ”' (Exhibit “C” at 23-26,
emphasis supplied)

...

Letters of Support

33.

More than 150 people wrote letters of support for

and there

were two petitions in support of his release signed by hundreds of others. 97 of the letter writers
know Mr.

personally, and they extoll his character in no uncertain terms, describing the

incredibly positive impact he has already had on others, and about how much more good he
could do if he were released from prison.
Letters from Psychologists

34.

LCSW, Petitioner’s Psychotherapist, wrote about her

experience helping him come to terms with some of the emotional blockages he had developed

as survival mechanisms in prison, as well as noting his kindness and compassion, stating:
“In early 2019 ... [Petitioner, who uses the name!
initiated this
process, requesting mental health support, and has voluntarily engaged in monthly
|has no known mental health diagnosis...
therapy sessions... He is not mandated.
A great number of our sessions were spent processing the instant offense... He first
presented with psychological distress in being able to articulate the trauma of the incident
and how it has shaped his own self-image, as well as the trauma he inflicted on the
victims and their families. ...He has been insightful around naming and confronting the
emotional blocks that he has employed to protect himself, and has made significant
breakthroughs to overcome these , ...[H]e has been able to articulate a deep sense of
remorse... . .In my estimation
( possesses no proclivity towards violence or
I
|kindness and compassion, as well as tremendous
]
recidivism.
have witnesses
insight into his actions, both historic and present. I offer my professional opinion that
would ...be an ideal candidate for parole...” (Exhibit “D” at 1-3)

^^
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35.

Forensic Psychologist and Mitigation Specialist wrote about how

he had transformed himself from who he was at 19 into the person he is today, stating:

.1 have met with

I became acquainted with a
several times ,
man who possessed a great sense of humility, respect and passion to help others. ... [She
describes his childhood, attraction to the Black Panther Party, falling under the influence
of those who then formed the Black Liberation Army, and how this led to the instant
offense.] Mr.
at the ageofl 9, was very impressionable and impulsive. ...More
ias transformed. He is a man that has fully learned
than four decaades later. Mr
the errors of his ways and has spent his time educating himself and teaching others. In my
professional opinion and based on my expertise as a Mitigation Specialist, Mr.
I is
the ideal candidate for parole...” (Exhibit “D” at 4, 10-11)

^

Victim Letter in Support of Release

36.

While it is true that there is a great deal of opposition to Petitioner’s release,

including from the

family, it is significant that

., the son of one of

the officers killed by Petitioner, wrote in support of his release, stating:

“...1 am the son of the late Officer
... I had the privilege and
honor to speak before the Victim Impact Unit ...July 23, 2004 to state unequivocally that
application for parole. ...1 understand that Mr.
I support
has been a model prisoner [and] has counseled young men to lead productive and crimein jail after all of this time.
free lives... It simply serves no purpose to keep Mr.
Further ‘revenge’ or ‘retribution’ will not bring my father or
back or
ease the pain of our families. But by releasing them through recognizing the good work
Mr.|
I have done while
and [co-defendant, released in 2018] Mr.
incarcerated...you can bring some peace to our family...” (Exhibit “D” at 20)

Parole Preparation Project Advocacy Letter

37.

The NYS Parole Preparation Project, which helped Mr.

prepare for his

parole interview, wrote about his deep remorse and incredible accomplishments, stating:

is extremely compassionate... highly intellectual and learned, but also
very private and somewhat hesitant to express his emotions. It was only over the course
deep feelings of remorse, guilt and sadness
of many visits... that we learned about
arising from his past actions. ...[W]e know that
is as rehabilitated as one could be.
...[I]f he is released the Rochester community will gain a loving, energetic advocate for
youth education and empowerment and a centered, wise elder. ...Although
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committed a heinous act ..
does not believe that murder is morally or ethically
justifiable, whether in 1971 or today. In fact, he believes quite the opposite: that all
human beings are intrinsically valuable... He has achieved college degrees and quelled
prison riots. Jalil has served almost half a century in prison... it is time for him to come
home...” (Exhibit “D” at 12, 13, 19)
Letters from Professionals Who Know Petitioner (excerpts from a few of them)

38.

wrote about how Petitioner would be an asset

NYS Assemblyman

to the community if released, stating:

many years ago at the Green Haven Correctional Facility
“...Imet Mr.
where he was a part of my leadership training program. ...1 grew to know of and
appreciate Mr.
[ intellect, art, leadership competency and commitment. ...
Iwould be a great asset to our community and my office would be happy
to assist him with his needs to make his reintegration into society as seamless as
possible.” (Exhibit “D” at 26, 27)
39.

Professor

wrote that people like Petitioner are the reason parole

exists, stating,
“...Ihave known
for almost two decades and consider him to be an
incredibly kind and thoughtful man. ...
has been a ray of hope for all who
believe in the power of education, transformation, and personal responsibility. ...He has
always nurtured my studies, supporting my decision to pursue graduate education... He
even read and commented on a chapter in my dissertation, which helped my greatly
improve it. ... I am greatly impressed with his intellectual pursuits, which include the
bachelor’s degrees he has earned in Sociology and Psychology. ...
| is passionate
about giving back to the world. ... [His] good works have received several
I would be
commendations, including two times when he helped to prevent riots
excited to have him be a guest lecturer in classes I teach...
is the reason that
parole exists. While the nature of the criminal offense is unchangeable, people do
change.
has shown that. ... (Exhibit “D” at 31, 32, emphasis supplied)

40.

wrote:

Attorney and Law Professor

for over 30 years and... have visited and
“...1 have known Mr. I
corresponded with him. This has provided me with an opportunity to witness his growth,
maturity and preparedness for release. ... I state unconditionally that Mr.
is an
”
excellent candidate for release.” (Exhibit “D at 37)
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wrote of how Petitioner had been inspirational to many

Professor

young prisoners, as well as to his students, stating:

..[W]e met in person 3 years ago... a meeting that confirmed my belief in the
.Mr.
possibility of rehabilitation and the human spirit.
|story in prison , the
projects he has created and participated in, the other inmates he has mentored, [are] a
dictionary definition of rehabilitation. ...[W]hat has been a teaching moment for [my]
students was Mr.
I efforts to raise money [for] the Red Cross after the 9/11
attacks. ... I asked students: does rehabilitation and change equal a second chance? ...He
has influenced hundreds, perhaps thousands of young people in prison. ...His release can
reinvigorate ... a society that pursues justice through the lens of forgiveness, in the way
that many religious faiths, including Christianity, teach... ” (Exhibit “D” at 40-41)
42.

Attorney and Therapist

wrote about how Petitioner has helped her with

issues in her own life, and notes his sensitivity and the love he has for his family, stating:
] regularly for the past year. .. ,[W]e
“...1 have been visiting [H
is caring and nurturing... He is insightful, an
have become close friends. ... Mr.
attentive listener and is never judgmental. Utilizing his counseling skills, Mr.|
tas
helped me in dealing with issues in my life. ... He has been an inspiration to me and
encouraged me to exhibit my photographs in an art gallery. ...His skills as a negotiator
and in conflict resolution have been instrumental in preventing two prison riots. ... He is
warm, scholarly, and has a great sense of humor. .. , [Y]ou can see the sparkle in his eye
when he talks about his daughter. ... I will never forget the first time I met him. ...[W]hen
he learned I was a vegan he refused to eat his buffalo wings in front of me, despite my
protests. ...1 was very moved by his sensitivity... To accomplish everything he has while
incarcerated is truly amazing! ... He is one of the most amazing and compassionate
people I know.” (Exhibit “D” at 47, 48)

^

43.

Professor

|wrote of how Petitioner had helped him and many others,

stating:
“I have known ..
He ...gave [me] critical
|for twenty years
feedback on the complexities of incarceration and the importance of evaluating history in
a thoughtful fashion. Acknowledging mistakes, attempting to correct them when possible,
With years of experience and trained as a
and moving forward to a productive future
researcher and with therapeutic skills, he taught Africans Studies to incarcerated men for
years, helping them to develop as thinkers, intellectuals and constructive members of
society. ... In 1999 ...he established sociology, poetry and legal research classes. ...
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lis needed in his community. He has demonstrated for decades that he is a
community leader and educator...” (Exhibit “D” at 49-50, 51)
44.

Retired judge and Petitioner’s prior attorney

wrote:

“...I am confident that
Ihas grown and matured over the years. He was
young and immature at the tim nne murders an(
>layed a major
|wanted to prove to
role in shaping his thinking. I think|
the level of
his commitment to what they perceived as the struggle against governmental oppression.
...1 sincerely believe that people are capable of changing for the better. I have seen that
happen many times in my almost 28 years on the bench. ...” (Exhibit “D” at 58)

^^^
^

45.

Dr.

|wrote of his assistance to her and how amazing it is that he

managed to accomplish all he did while behind bars, stating:

| and have known him for over 13 years. ...1
“...1 am a close friend of .
consider him not only a friend but a Brother as well - he is family. He has been a great
source of wisdom and strength for me as a single Mom raising two young girls. ... I do
ask myself - how many people have accomplished [as much as he has] who are NOT
incarcerated? ...The great accomplishments he attained while incarcerated can only be
magnified when he is free...” (Exhibit “D”at 59, 60)
46.

Dr.

wrote of Petitioner’s gentleness, optimism and humor, stating:

|for several hours, I found him very honest
“...When I first met with MrJ
and down-to-earth. I got the strong impression of an intelligent, reasonable, and thinking
person. ...When I recently learned that he had actually quelled two potential riots in
prison, I was not surprised. ... He is a kind person, but even more so is concerned with
collective well-being, the need for people to live in a safe environment. ... As I look at
Mr.
|now, lam even more struck by his gentleness and compassion in speaking
about people we both know. ... Despite all that he has experienced and lost, Mr.
still has not only a sense of humor, but an incredible optimism... Mr.
list of
accomplishments is a testimony to his personal discipline and determination to make a
positive contribution. ...He is an inspiring person, a potential guide for young people
floundering in this difficult economy and society... In most countries 40 year sentences
Icontinued incarceration
are unheard of. Society would gain nothing from Mr.
and potentially much, healing, hope, reconciliation, and justice were he to leave prison.”
(Exhibit “D” at 66-67, 68, emphasis supplied)

14 of 40

FILED: SULLIVAN COUNTY CLERK 06/17/2020 02:34 PM
NYSCEF DOC. NO. 1

INDEX NO.
RECEIVED NYSCEF: 06/17/2020
FUSL000112

Letters from Family Members

47.

[daughter) wrote about her relationship with her dad,

stating:

. .[M]y dad has been in prison all my life. ...1 was mad at my dad because he

wasn’t there to protect me. ...My step-father was abusive to me and my mother. ... When
I was 16, 1 started wanting to see and speak to [my dad] again. My dad has always been
there even when Iwasn’t there, waiting for me. ...My dad made sure he was involved in
all aspects of my life by letters, phone calls and my grandmother taking me to visit him,
...He expressed the importance of education as being the key to success. Although I
didn’t graduate high school, I received my GED ... and I am now trying to get my
[college] degree. ...1 was a teenage mom and so was my daughter. I am working hard to
break that cycle... It hurts that my dad has missed out on so much. ...He missed my
wedding day. ...He missed my son’s graduation from high school - [he is] now a junior
in college. ... I love talking to my dad. He has always been present in my life which made
it easy for me to incorporate him in my children and grandchildren’s lives. They love him
as much as I do ... With all that being said,
ind
children have not had their dad either. ... nmuwsor owieir loss. ... My prayer is
that they were able to grow and live healthy prosperous lives in spite of [that.].” (Exhibit
“D” at 85, 86, emphasis supplied)

^^

48.

[sister) wrote:

| and I are very close. ...[0]ur parents taught us to be fair, love and
respect all people no matter of race of religion but also to be proud of our African
heritage. He is a strong believer in justice for all. ...His daughter, grandchildren, greatgrandchildren need him present in their lives along with dozens of nephews, nieces and
cousins. ...” (Exhibit “D” at 87)
49.

(mother) wrote:

“...1 have prayed and waited 47 years for his release.
is the firstborn
...and has always been the idol of his siblings who looked up to him for guidance. ...
...All our aspirations for him we thought were gone. But, he proved us wrong...[
. [He] was inspired after his arrest to
has always been a bright and fast achiever.
continue his education; he acquired a BA and BS degree., .he has mentored and taught
fellow inmates to obtain their GED. ...[
|has received two commendations for
Prison Conflict Resolution. He has published two books and is an activist for children
suffering with Sickle Cell Anemia
I moved to Georgia to be closer for visitation. I
attempt to visit at least twice a year. ... Our visits are always enjoyable, but heartbreaking
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for both of us when I have to leave... It’s my daily prayer that we’ll be able to share a
meal ...around the kitchen or dining room table once again...” (Exhibit “D” at 88-89)

50.

(brother) wrote:

“...[M]y brother has been incarcerated for most of my life, since I was 7...
Hhas been a strong mentor to younger inmates in prison, as well as to youth out in
is a compassionate and caring man, who has also received a
society. ...
commendation for raising money for children with Sickle Cell and Cancer...” (Exhibit
“D” at 91, 92)

51.

(granddaughter) wrote:

“... lam
first and oldest granddaughter. The first time I met him I was five
year old. I remember that visit like it was yesterday. We ate popcorn, talked, laughed
most of all. ...He has always been involved in my life by writing letters and phone calls.
... I have 2 children. I have an 11 year old daughter named
which he
named. And I have a 2 year old son, who he has never met. ...When we talk he is always
very encouraging and upbeat. No matter the situation, he remains positive, and keeps me
laughing. ... I would just love for him to be home.” (Exhibit “D” at 93)

52.

(great granddaughter) wrote:

“...1 am 11 years old. He is my great-grandfather... I went to see him in January,
2018. ...We do send letters to each other... I hope one day he will be able to come
home...” (Exhibit “D” at 94)
53.

(grandson) wrote:

“...[T]he first time I met him in prison I was about 5 or 6... He welcomed me
with open arms. As far back as I can remember he has always been part of my life. He
always sends cards and special things for my special days... He gave me one of his
watches that I still have and treasure... I am now 20 years old and a junior in college.
...My granddad never ceased to give me and our family words of wisdom while trying to
get insight on our lives as well. ... I pray that the next time I see him will be soon and not
behind prison walls.” (Exhibit “D” at 95)

54.

'son-in-law) wrote:

.. and I have been married for just about 18 years
“...My wife,
and together for 21 years. I hold my father-in-law in high regards because although he
has been in prison all these years, he has always been a big part of our lives... His
devotion to family and the joy he brings with his frequent letters and phone calls is a true
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inspiration on what love should look like... I pray for the chance to sit with him in our
home...” (Exhibit “D” at 96)

55.

(cousin and lecturer at UC Berkeley) wrote:

is a cousin of mine, however I refer to him as Uncle
because of how
”
”
inspiration, I would not be an
much he has impacted my life. ... If it wasn’t for
educator. ...He constantly serves as a source of inspiration to those he meets. He has
been able to do many great things for people despite being in prison. It motivates me to
|community service work proves that he is
do good things for people. ..|
rehabilitated and that he will be even more of a gift to society if set free. ...” (Exhibit “D”
at 97)
Letters from Friends ( just a few excerpts of the many letters)

56.

wrote, “..

takes the time to think things through. He

approaches each interaction with sincerity and total interest, and offers fresh insights on many

subjects....” (Exhibit “D” at 123)
57.

wrote:

“...My most recent visit... was on July 4th... I was able to share a photo of my
newborn son with him, prompting one of his renowned bursts of laughter and jokes about
the child’s chubby legs. I listened intently as he provided insights into fatherhood, such as
the necessity of starting a college fund as early as possible... It comes as no surprise to
me that he founded the first prison Men’s Council back in 1994...” (Exhibit “D” at 128)

58.

Retired firefighter

wrote:

‘UJamaretired NYC firefighter. ... I’ve found while visiting and corresponding
with
he was not only about the same age as I but that he was more
, [H]is concern and respect for
involved with the world from behind bars than I was ,
others is as important to him as his concern for himself. ...” (Exhibit “D” at 131, 132)
59.

wrote:

“Mr.
is one of the most intelligent people I have ever met. Throughout his
incarceration, he has used that intelligence ...[to improve] the lives of his fellow
prisoners, mentoring youth in and out of prison, and writing thoughtfully about issues
affecting African American communities. ...He has expressed deep remorse for the crime
for which he was convicted; but even more telling is the lived remorse shown by a 46 year record of nonviolence under challenging conditions....” (Exhibit “D” at 137)
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60.

wrote about how Petitioner had inspired him, stating:

“... Ifirstmet| |in 2009, on a visitation organized in support of Muslim
prisoners who turned their lives around ,
.As an urban farmer myself, I find his work
to alleviate food deserts with the Victory Gardens project inspiring. As someone who
trains women and children in self-defense, I find his documented record in diffusing
intra-prisoner conflict inspiring. ...The list of accomplishments achieved under the
extremely adverse conditions of prison goes on and on...” (Exhibit “D” at 138)

|wrote about how Petitioner helped her become a better person,

61.
stating:

is the kind of person you would want to have as your neighbor.
“...Mr.
He is someone you would want to work with, or to have as an influence on your
|has made me a better person,
children.... I believe that my friendship with Mr.|
more thoughtful of others and more involved in the community where I live...” (Exhibit
“D” at 143)

62.

wrote about what a joy it is to know Mr. Bottom, stating:

“...1 have visited him many times, and consider him a member of my family.
There is simply nobody else like him. He is, without question, a man of great dignity and
moral strength, but he also has an infectious, radiant energy that lights up a room. Being
in his company is a joyous occasion....” (Exhibit “D” at 151)

63.

Finally,

wrote of how Petitioner’s mentorship had helped her

achieve success in the field of international conflict resolution, stating:
I was only 19 years old. We immediately became friends
“...When 1 met
because of the richness of his intellect, his love of new and creative ideas, and his hunger
to learn and teach. Ten years later, I have developed a flourishing career in the field of
international justice, working to achieve peaceful conflict resolution to some of the
|
He has always
o/
world’s great crises - thanks in no small part to the mentorship|
pushed me to be great, to challenge myself, to learn and to grow, and I owe much of who
1 am today to his friendship and encouragement. ...” (Exhibit “D” at 158, emphasis
supplied)

Petition

64.

235 prominent individuals, and over 450 other individuals signed a Petition in
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support of Mr.

release, for a total of over 685 people. Signers included Author

Professor

Lctor

Musician

Author

Professor

actor

Actor

; Filmmaker

former Manhattan Borough President

and many more.

(Exhibit “D” at 166-176)

Letters from Community Organizations ( just one excerpt of the several letters)

65.

Release Aging People in Prison (RAPP)

wrote:
. .. he is an
“...In the opinion of those RAPP members who have known Mr.
outstanding example of an elder who would contribute to his community and to public
welfare if he were released. ... In a previous letter... RAPP’s co-founder ... Mr.
[now deceased] wrote ...attesting to Mr.
rehabilitation...[stating
Mr.
has spent many hours in prayer and meditation on the harm caused by his crimes
and the pain of the families who lost loved ones due to his actions. These are things Mr.
discussed with me both as another long-termer, and as a fellow member of the
Muslim community behind the prison walls... ” (Exhibit “D” at 188)

^^

Letters from the Rochester NY Community Requesting Petitioner be Paroled to their
Community ( just a few excerpts)

66.

Many people in the Rochester, New York community have come together to
be paroled to their city, where they believe he will be a very

request that

positive influence and support many constructive endeavors.

67.

wrote:

Filmmaker

^^^^^^

Hfor the first time on February 18, 2014... It was easy to fall
“... I met Mr.
into conversation as Mr
His interested in everything. ...[H]e discussed my films
with me, including the partition of India, which is the subject of my latest documentary.
His charm and lively intelligence make it hard to believe he’s spent more than 40 years of
his life in prison
He describes himself as a hopeless optimist, and in the presence of
this charismatic main, it’s impossible to be otherwise. He would be an invaluable
member of the Rochester community , if he were to settle here...” (Exhibit “D” at 225,
emphasis supplied)
68.

(offering Petitioner place to live) wrote:
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“I write ...to assure you that [\

has a place to live in my home
him
multiple
,
times in Attica, and once each in
here in Rochester NY. ...I have visited
Southport, Shawangunk and Sullivan... Iam certain that Mr.
will play a positive
leadership role in any community in which he lands. I am hopeful that his request to
settle in Rochester will be granted as we have created a strong support network for him in
the community. ...” (Exhibit “D” at 226, emphasis supplied)

69.

of Teen Empowerment wrote:

“Teen Empowerment (TE) is about transformation - of people and communities
, [W]e were pleased to learn that given his freedom,
as they empower themselves.
woukHikcI oin the Rochester community. ...TE looks forward to
collaborating with
.. ...[T ] he youth and staff at TE will benefit from Mr.
^
knowledge about Nonviolence Communication, Pan -African Studies and
[W]e see every day how people learn best from folks who speak to their
mediation
experiences and then lift each other together. Everyone who knows Mr.
sees
these values and qualities in him... ” (Exhibit “D” at 227, emphasis supplied)

^

^

-

J

^^

70.

>f St. Joseph’s Neighborhood Center wrote:

presence in our community would
“... It is my strong opinion that Mr.
be a great asset to the Rochester landscape. ...i am not sure I can say in strong enough
terms how much someone like Mr.
|can become a pillar in a community...”
(Exhibit “D” at 228, 229)

71.

|(who describes himself as a conservative evangelical Christian)

wrote:

|and I] visited
together during my second visit
[
Accompany
me so thatnccould confirm my judgement of
to him. I had asked
|character, and evaluate whether he’d be an asset to our community... Pastor
|and I share a common worldview as conservative evangelical Christians. My
meetings with
challenged and ultimately transformed my preconceived notions
ias very wisely redeemed his time in
of what he would be like. My sense is thatl
prison. ...1 was pleased to have |
|
Pastor
affirm my observations...
will have much to share with our Rochester community: his credibility and conviction of
purpose will be quite inspiring to the young (and not so young) minds ...whom his
message will reach...” (Exhibit “D” at 234, emphasis supplied)
“...[Pastor

'

72.

, Rochester Community Outreach & Recovery Enhancement

Center wrote:
“... I’m the Project Director of the CORE Center, an OASIS-tunded peer-led, peer
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driven program that transforms individuals’ lives... I am very excited to inform you that
the CORE Center would like to offer Mr.
the opportunity to develop a
program ...specifically catering to the unique needs of people reentering into the
lived experience, .. .degrees in Sociology and
Rochester community. ...Mr.
Psychology, and experience in facilitating educational groups, will be extremely
beneficial...” (Exhibit “D” at 241, emphasis supplied)
73.

of Citizen Action wrote:

“I want you to fully understand what a joy and wonder it was for me to have a
.. I work for a statewide social justice organization.
conversation with
In these trying times, I see first hand that people are becoming more divided. Some are
not working for anti-racism, but are at the core, anti-white. What I would love is to see
someone like
who does not display this sentiment, talking to people and
encouraging them to not become the very thing they hate. He has been able to do that.
I realized that
...Sometimes it is self-analysis that is the hardest and talking to
he has had the time to conduct that self-analysis. I know he would want to speak to the
19-year-old young man he was and tell him not to do the crime he did forty-seven years
ago. ... I believe that others should have the opportunity to meet a man who decided to
live on despite the hardship[s]... That courage, that light, should not die in a prison
cell ..." (Exhibit “D” at 250, 251, emphasis supplied)

74.

Rabbi, Temple Emanuel wrote:

may be paroled to Rochester. I met
“I was delighted to hear that
Mr.
while he was at Attica... and was very impressed... I believe that he has
much to contribute to our community....” (Exhibit “D” at 253)
75.

Artistic Director, Maplewood Performing Arts Center wrote:

being paroled to the
“...We are excited about the possibility of Mr.
Rochester area. We think he will be a real asset to the community. We would like to
incorporate him in our mission by having him perform/teach writing /tell history in our
programming. ...He is someone who has overcome adversity, educated himself, become
joining us
a published writer, and has been a mentor... I look forward to
in our work...” (Exhibit “D” at 254, emphasis supplied)

76.

In addition to the Petition discussed above, there was another Petition from 175

Rochester residents welcoming Mr.|

|to their community, and pledging to help him.

Exhibit “D” at 220-224)
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Hearing Transcript
77.

First, it is noted that there was a lengthy interview in September, 2019 with two

commissioners. There was a split decision with, upon information and belief, Commissioner
Drake supporting release, and Commissioner Davis opposing. For that reason, there was a new

interview in October, 2019. (Exhibit “A” at 3)
78.

The October, 2019 interview, with Commissioners

was very lengthy (lasting approximately four hours), and covered

childhood

and youth; his involvement with the Black Panther Party (BPP); the instant offense and
subsequent events; and his transformation over the past 48 years since that time.

Childhood and Youth

79.

Approximately the first twenty pages of the interview dealt with

childhood and teen years in California. He described how his parents had separated
when he was eight years old - he had been very close to his father, and was quite upset at the

separation and not being able to spend much time with him. (Exhibit “A” at 7) He eventually
became rebellious and did not accept his step-father’s role in the family. (Exhibit “A” at 9)

80.

Mr.

|also said that when he was about eight years old, one of his uncles

was choked to death by police, and that had a big impact on him, along with the death of his
grandmother, which occurred two months later and was related to the anguish of having lost her

son. (Exhibit “A” at 10-12)
81.

Although he did well in school, was on the debate team, and was offered a

scholarship to study Math and English at San Jose State University, Mr.

was kicked out

of his home as a teenager due to his problems with his stepfather. (Exhibit “A” at 13,16, 28) At

that point he tried to survive on the street and got involved in a couple burglaries, stealing
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furniture from model homes, and spent several months in a juvenile detention facility. (16-17,

30-31) He obtained his high school diploma while in detention. (Exhibit “A” at 29)
Subsequently, Petitioner moved to San Francisco where he had various jobs, including as a social

worker. (Exhibit “A” at 17-18)
Black Panther Party

82.

|became very involved

Around this time, when he was about 18,

with the Black Panther Party (BPP.) He worked in the BPP’s free health clinic and breakfast
program, and sold its newspapers. (Exhibit “A” at 19-21) He described the problems with police

brutality and Jim Crow at that time, noting that he was forced to sit on the back of the bus going

to school. (Exhibit “A” at 21-22) Mr.

I said once a white woman allowed him to sit up

front with her, but when she exited the bus, the driver made him return to the back. (Exhibit “A”

at 22)
83.

Petitioner then described how he met his co-defendants,
around that time, when Mr.

(Exhibit “A” at 25) Later, when Mr.

and

traveled from Denver to San Francisco.

was still 18 years old, after the murder of Martin

Luther King, and due to infighting promoted by the FBI, the BPP split into two factions, with

one of them becoming the Black Liberation Army (BLA). (Exhibit “A” at 26, 29, 35) Petitioner,
largely due to the influence of the 27 year-old Mr.

joined the BLA after the split.

(Exhibit “A” at 35-36)

Instant Offense & Related Events

84.

After a break, the discussion turned to the instant offense. Petitioner described

how he had traveled to New York with his co-defendants for a meeting of the BLA faction of the
BPP. (Exhibit “A” at 58-59) He said they didn’t have a real plan, but wanted to retaliate against
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police for the recent killing of a young black child, Tyrone Guyton, by the NYPD. (Exhibit “A”

at 42)

85.

Mr.

said that on May 21, 1971 near Harlem River Drive, he and the others

saw an empty police cruiser and decided to ambush the officers when they returned to the car.
(Exhibit “A” at 41, 44) He and Mr.

did so, firing on the officers

and

|- from behind, and then taking their guns and fleeing, leaving them dead on the
ground. (Exhibit “A” at 44) Mr.

said he was taken aback when he saw that one of the

officers was black, but felt that it was too late to back out. (Exhibit “A” at 44)

86.

Soon after the murder, the three co-defendants (and two others who had been

nearby) split up, and Petitioner eventually returned to California, mailing his gun and Officer

| gun to California as well. (Exhibit “A” at 55-56, 65) Once there, he committed a bank
robbery with the BLA, and then was arrested in August, 1971 during a traffic stop, where one of

the people in the car with him got in a shootout with police. (Exhibit “A” at 58, 66) He has been

incarcerated ever since then, now nearly 49 years.
Expressions of Remorse & Transformation

87.

Petitioner, unprompted, expressed his very strong and deep remorse often through

.

the interview, once breaking down in tears It is not clear how he could have expressed this in a
deeper or more heart-felt way. He also showed, in no uncertain terms, that he does not believe

that his offense was righteous at all. Here arc just some of the examples:

88.
killing Officer

When first discussing the crime, Mr.

ind

|

|said, “I committed a horrible crime,

we knew they’d return and then we killed them

horribly. (Exhibit “A” at 41) He also said:

* .1 committee this terrible, terrible crime, killing these two police officers. I
did not express to Commissioner Davis to what degree I recognize the harm that I’ve
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committed to these families and the pain and anguish that I’ve given to these families. I
did mention to him my concernabout
Hbut I have also wronged and recognize the
pain that was given to Officer
and his family as well. The issue of race as
mentioned about
hould not have played a part but that was the reality back then
and it’s important for me to share with you guys my own evolvement, maturing from a
young militant to the man I am today.” (Exhibit “A” at 59)

^^

* “I was trying to prove myself, that I could actually commit this horrible crime
that I committed... by tragically murdering these two police officers...” (Exhibit “A” at
68)
*When asked why his supporters believed in him,
| said,
“...They’ve accepted the fact that I’ve taken ownership of this crime that I’ve
committed... they recognize the fact that I was 19 years old and an undeveloped kid
when I committed this terrible crime, taking the lives of these two police officers and
devastating these two families.” (Exhibit “A” at 87)

* When asked what motivated the opposition to his release, he stated, “I do
understand their apprehension, we’re living in a time where there is some degree of
violence and destruction in society at large and I imagine there is some degree of fear or
angst on their part, however there is nothing ...in my thinking that supports their position.
I’m the last Black Panther Party member ...in the New York State prison system.
...Never one has been sent back to prison... I am not 19 years old anymore, I am now a
great grandfather, I am terribly anguished that I took that away from the
I and
(
)
A
Exhibit
89
.
88
the
at
family ”
“ ”
-

^^^

*When asked whether justice has been served, Petitioner responded, “... I don’t
think that the taking of a life qualifies to any degree of service. Those families will
continue to live their pain and that anguish, I will continue to live knowing what I did. In
terms of the sentence, the sentence was 25 to life, I’ve almost doubled that, so has justice
been served?” (Exhibit “A” at 89)
*When asked if he still held the same political views he had when he was 19,
Petitioner responded, “Absolutely not. I don’t believe that killing police officers ... is a
resolution to the problems that we’re confronting... At my last parole hearing ...1 shared
an example of a very close friend of mine, a former firefighter, and I expressed how they
are heroes to me. People run away from a fire, firemen are running towards it. The same
can be said about police officers. ...They’re heroic. That’s a different kind of human
being to put their life on the line for others ... Ididn’t understand it when I was 19, 1 do
now ...”' (Exhibit “A” at 94-95)
*When asked if he could play a role in healing police-community relations (a
problem which is even more in the forefront at this time than it was at the time of the
interview) the following occurred:
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“THE INMATE. Absolutely. ...[0]ne thing we had that doesn’t exist anymore is
PAL, Police Athletic League. ...That needs to be resurrected in various ways. ...Our
community doesn’t have recreation facilities like they used to have. I think there’s a way
that we can bring those things back... But more importantly we need to have some kind of
dialogue between the community and police departments . There seems to be this divide
between the two and it’s difficult to resolve that divide .... What I bring to the table is both
what I’ve done and my ability to redeem. I need to redeem COMM CORLEY: I got you
THE INMATE: -for the life that I took.
COMM CORLEY: I got you. Thank you.
THE INMATE: Those two men .
COMM. CORLEY: Thank you , sir.
COMM. DAVIS: Thank you, Commissioner. I would also like to place on the
record the emotional response by Mr.
as evidenced by his tears as it related to the
question by Commissioner Corley." (Exhibit “A” at 97-98, emphasis supplied)
Institutional Record

89.

The Commissioners also discussed

institutional history, noting

that he had not had any disciplinary violations since a Tier II in 2017, which was for altering a
hotpot so that it could actually cook the food he had bought through commissary. (Exhibit “A” at

72, 80-81. Prior to that he had a violation in 2013 for having 2 stamps in his pocket when he

went to the library. (Exhibit “A” at 73) None of his violations were for any violent conduct.
(Exhibit “A” at 72-73) The Commissioners noted, during the hearing , and in the Decision, that

Mr.

disciplinary history in recent years was very positive. (Exhibit “A” at 75, 106)
90.

The Commissioners also noted that Mr.

id obtained two college degrees

while incarcerated; that his Case Plan was appropriate; and that he had authored two books.
(Exhibit “A” at 78, 83, 93) Commissioner Agostini stated:

“I am aware ...[that] you have exceptional programmatic accomplishments ,
educational accomplishments, you’re a published author....
Two books, that ’s quite an accomplishment. You taught also African American
and Black history studies during your years of incarceration as well....” (Exhibit “A” at
93, emphasis supplied)
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At one point Petitioner said that he wanted to be released so he could continue to

better himself, which he said wasn’t possible in prison [despite his accomplishments] and

Commissioner Davis said that he disagreed, stating:

.I’m going to respectfully disagree with that because we know in DOCCS
there’s a number of programming opportunities offered to you as evidenced by your
record... We also know that through your history, when one is placed into the elements,
that being into the general society without any supports, any guidance, adverse
experiences follow, right? So the idea here is that you plan and you plan accordingly so
that you are successful if given the opportunity.” (Exhibit “A” at 92)

92.

Subsequently, the following occurred:

“Q [Comm. Davis] ...We acknowledge that there are some challenges with the

police in the community, in many communities, and we also recognize that those same
attitudes and beliefs present itself in many prisons, jails, and correctional systems A. True.
Q. so perhaps this [prison] can be the battleground where you develop the idea
and skill sets needed to develop more on what you’ve discussed here, all right?
A. I don’t know how much more I can develop but I hear what you’re saying.”
(Exhibit “A” at 99-100)

—

Support and Opposition

93.

The Commissioners also discussed the support for and opposition to

|release, noting that there were letters from the prosecution, the court, and defense
attorneys, as well as many letters of support, along with a lot of community opposition. (Exhibit
“A” at 84)

Decision

94.

In its Decision the Commissioners denied release, stating:

..[I]t is the determination of the panel that your release at this time remains
incompatible with the welfare and safety of society and would still so deprecate your
offense as to undermine respect for the law.... [Y]ou approached two New York City
police officers from behind, without notice, and shot them several times....
***
...You have demonstrated a continuation of negative behaviors that began during
adolescence and escalated quickly thereafter. The panel has considered your age at the
time of the instant offense and the external factors that may have influenced your
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impulsive reactions. In addition, the panel notes the adverse challenges you endured
during your formative years that may have created a certain level of vulnerability for you.
...[T]he panel departs from the COMPAS ...because you come across as still
believing in the righteousness of your crime and because your remorse lacks the depth
that is necessary to give your low risk of re-offending the necessary weight to overcome
the remaining standards that this panel finds you still fall short of.
...[Consideration was given to your ...extensive level of community support and
letters of assurance...
The panel acknowledges, however, receipt of as many or more letters in
opposition to your release...
Your course of conduct in targeting law enforcement officers across several
jurisdictions concerns this panel. ...You appear to have gained insight into the factors
that contributed to your feelings, thoughts, and behaviors that fueled your reaction to
your environment and subsequent negative behaviors. And the panel applauds you for
that growing insight. You have improved your discipline over the years and have
demonstrated prosocial behavior by following the rules of the facility. ...[T]he panel
acknowledges the advances you have made in acquiring educational achievements... A
release at this time would deprecate the seriousness of the offense as to undermine
respect for the law.” (Exhibit “A” at 104-107, emphasis supplied)

Administrative Appeal

95.

The Administrative Appeal herein was received on January 10, 2020. Nearly five

months later, on May 6, 2020, the Decision (affirming the denial of release) was mailed to

Petitioner’s counsel, and is attached as Exhibit “E.” The Decision claimed that the Board
properly departed from the completely low COMPAS scores simply by quoting two of the

statutory provisions, even though there was no mention of which COMPAS scale(s) the
departure was based on. (Exhibit “E” at 3, 5)

96.

The Decision also argued that there were aggravating factors justifying reliance

on the instant offense to deny release; that the Board properly determined (without explanation)
that Appellant “still believed in the righteousness of his crime and that his remorse lacked
depth;” and that the Board properly considered the community opposition, even though it was an

expression of penal philosophy. (Exhibit “E” at 4-7)
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ARGUMENT
POINT I
THE PAROLE BOARD’S FINDINGS WERE NOT SUPPORTED
BY THE RECORD

97.

There are many cases where de novo hearings have been granted or upheld

because the parole board’s reasons for denial were not supported by the record. Matter of
Coleman v. DOCCS , 2018 NY App. Div. LEXIS 136 (2nd Dep’t 2018); Rivera v. Stanford , 172

AD3d 872 (2nd Dep’t 2019) (stating, at 876,

..the record demonstrates that ...petitioner has

taken full responsibility for his actions”); Kellogg v. NYS Bd. of Parole , 159 AD3d 439 (1st Dep’t

2018); Winchell v. Evans3 , 32 Misc.3d 1217(A) (Sullivan Co. 2011); Slade v. Stanford4 , Index
No. 203/19 (Dutchess Co. 2019) (stating, at 3, “the record before the Parole Board shows no

factual support for its ultimate basis for denying parole”); Matter of Rossakis5 v. NYS Bd. of

Parole , 146 AD3d 22 (1st Dep’t 2016) (stating, at 28, “The Board’s statement that ‘...you

continue to blame your victim...’ disregards petitioner’s testimony accepting responsibility and
expressing remorse...”); Wallman v. Travis , 18 AD3d 304 (1st Dep’t 2005); Eckardt-Rigberg v.
Stanford, Index No. 1638-16 (Sullivan Co. 2017) (board’s conclusion that petitioner was a safety

risk was “unsupported”); Matter of Lockwood v. Bd. of Parole , Index No. 2464/2017 (Dutchess
Co. 2018) (stating, at 8, “Respondent’s determination[s] ...are without support in the record.”)

Craig Winchell was released in 2011 and has not been reincarcerated.
Even more recently, in Matter of Slade v. Stanford, Index No. 203/19 (Dutchess Co. December, 2019) the Slade
court held the Parole Board in contempt when it held two de novo hearings, and still failed to articulate any valid
reason for denial beyond the instant offense - the Board was fined $250 per day until it orders Mr. Slade’s release or
provides a proper hearing,
5 Niki Rossakis was released in March, 2017 and has not been reincarcerated.

3

4
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The Findings Regarding Remorse (and Petitioner’s Alleged Beliefs) Were Contrary to the
Record

98.

In Coleman , 2018 NY App. Div. LEXIS 136 (2nd Dep’t 2018), the Second

Department stated:

[Petitioner was convicted of two counts of murder in the second degree
arising from his killing of a 14 year old acquaintance who refused his sexual advances.
The then-17-year old petitioner strangled and beat the victim, then attempted to rape
her....

...The Board’s findings that there was a reasonable probability that, if released,
petitioner
the
would not remain at liberty without violating the law, and that his release
would be incompatible with the welfare of society... are without support in the record.
Contrary to the Parole Board’s determination that petitioner ‘distancejd' ] himself
from the crime, the record demonstrates that petitioner took full responsibility for his
actions , stating, ‘I don’t blame it on the drugs. I blame it on me... The petitioner also
acknowledged that ... he was aware of the damage he had done to the victim, her family
and his own family...
Thus, a review of the record demonstrates that in light of all the factors, not
withstanding the seriousness of the offense, the Parole Board’s ‘determination to deny the
petitioner release on parole evinced irrationality bordering on impropriety.’ { Matter of
Goldberg v. NYSBd. of Parole , 103 AD3d 634... ” Coleman , supra, at 1-4, emphasis
supplied.
99.

Similarly, in Kellogg , supra, the First Department stated:

“Supreme Court granted petitioner’s article 78 petition, stating, inter alia, that
‘ [ s]abjective views of [petitioner’s] alleged lack of remorse ...cannot be allowed to
override objective evidence of the last 25 years . ...
***
At the parole hearing, petitioner ...accepted responsibility for her ‘choices and
decisions that led to a chain of events that led to the death of [her] husband.’ Far from
showing any lack of insight into her crime, petitioner’s testimony was truthful, accurate,
and consistent with what the jury found happened in 1991.”' Kellogg , supra, at 441-442,
emphasis supplied.

100.

In Wallman v. Travis , supra, the First Department likewise stated:

“...[T]he Board’s perfunctory discussion of petitioner’s alleged lack of insight is
contrary to the Court of Appeals’ decision in Silmon v. Travis (95 NY2d at 477)...
Despite the critical significance of these factors in evaluating an inmate... the Board’s
decision in this case offers no supportive facts justifying its finding of lack of insight and

remorse.
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The Board’s lack of supporting facts in its written decision might be excused if the
parole hearing record otherwise supported its conclusion, but in this case it does not. The
hearing transcript contains numerous statements by petitioner demonstrating his
understanding of the harm caused . and his remorse
***
Based on our reading of the hearing record in its entirety, the Board’s conclusion
petitioner’s testimony demonstrated ‘limited insight’ into his criminal behavior is
‘irrational bordering on impropriety.’ Although the Board’s evaluation of the petitioner’s
credibility is ordinarily entitled to deference, we find petitioner’s testimony and the
Board’s conclusion virtually irreconcilable. In order to justify its conclusion, the Board
would have had to discredit nearly every word of petitioner’s testimony, and there is
simply no basis on this record to do that.” Wallman , supra, at 308-309, emphasis
supplied.

..

101.

...

As in Coleman , Kellogg , Wallman and the other cases cited above, the Board’s

conclusory conclusion that

remorse “lacks the depth that is necessary” is

contradicted by the interview transcript, which, as set forth above, shows that he expressed his

heart-felt remorse more than eight different times during the interview. At one point he even
broke down in tears, saying he needs to redeem himself for murdering these two men. How could

the remorse possibly have been deeper?

102.

The Board’s conclusory claim that Petitioner still “believed in the righteousness

of his crime” is likewise contradicted by the interview transcript and the rest of the record. It may
be that the Board is somehow equating Petitioner’s continued completely appropriate

involvement and interest in issues of racial justice with an unwarranted assumption that this

means he still believed the murders were justified. It is submitted that this claim had to be
conclusory because none of Petitioner’s actual statements about his current beliefs could possibly
be construed as his believing in “the righteousness of the crime”

103.

To the contrary, as seen by the many expressions of remorse, and also by

Petitioner’s statements about the police playing a heroic role in society, as well as other
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statements about wanting to help promote dialog between the police and the community, he

clearly no longer believes the murders were righteous in any way.

104.

In addition, Commissioner Davis made a couple of statements during the

interview implying that Petitioner may not yet be ready for release (after nearly 50 years.) As
noted above, when Petitioner said he wanted to be released because there were limited

opportunities to better oneself in prison, Mr. Davis disagreed, implying that there were many
programs which could prepare Mr.

|for release, so he didn’t just end up on the street

without preparation. (Exhibit “A” at 92)

105.

While that may be generally true, saying that in

case was

rather astounding, considering that he has been incarcerated for nearly half a century, and has

already availed himself of the programs offered by DOCCS. As shown extensively above,

Petitioner has become a teacher and mentor to many people, both in and out of prison, and has
learned how to effectively dissuade others from going down the wrong path.

106.

Similarly, Commissioner Davis then went on imply Petitioner should stay in

prison to develop the skills needed to help with police-community relations - the following
occurred:

“[Commissioner Davis] We acknowledge that there are some challenges with the
in
police the community, in many communities, and we also recognize that those same
attitudes and beliefs present itself in many prisons, jails, and correctional systems A. True.
Q. so perhaps this [prison] can be the battleground where you develop the idea
and skill sets needed to develop more on what you’ve discussed here, all right?
A. I don’t know how much more I can develop but I hear what you’re saying.”
(Exhibit “A” at 99-100)

—

107.

As Petitioner indicated in response, he has been doing this for decades, and there

is little more for him to accomplish in prison. And how can his ability to help promote dialog be

a reason for him to stay in prison?
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Release is not Incompatible With the Welfare of Society

108.

The Board also claimed, mouthing the statutory language, that Petitioner’s release

was incompatible with the welfare of society. There is no support in the record for this
conclusory claim. In Almonte, supra, this was one of the reasons for the recent grant of a de novo
hearing - the court stated:

.[T]he Board’s failure to explain, other than the facts of the crime, why the
inmate’s release was incompatible with the public safety and welfare, could not be
supported.
***
It is particularly ironic that the ‘boilerplate’ language follows a recitation of
petitioner’s positive factors, including his lack of other criminal history, his progress and
achievements, his clean disciplinary record, etc., and then goes on to conclude that his
discretionary release is thus incompatible with the welfare of society. (Emphasis in
original) Little could be more contradictory and less informative.
***
Reasoning that employs past-centered rhetoric and not future-focused risk
assessment analysis is inconsistent with the rational determination of the inquiry at hand,
to wit, whether the inmate can live and remain at liberty without violating the law and
whether his release was incompatible with the welfare of society and did not deprecate
the seriousness of his crime so as to undermine respect for the law. ...” Almonte , supra, at
7-8.
109.

In Robinson v. Stanford , Index No. 2392/18 (Dutchess Co. 2019) the court also

points out that when COMPAS scores are low across the board, as in the instant case, a claim the

release is not compatible with the welfare of society is not supported by the record - the court
stated, “Petitioner correctly asserts that the Parole Board’s finding that discretionary release
would not be compatible with the welfare of society directly contradicts these scores in his

COMPAS assessment.” Robinson , at 2.
Release Would not Deprecate the Seriousness of the Offense

110.

Likewise, the conclusory claim that release would deprecate the seriousness of the

offense cannot, without actual supporting facts in the record, be a proper reason for denial. In
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Matter of Rossakis , supra, the First Department recently upheld the grant of a new hearing for
this reason, stating:
“The Board summarily listed petitioner's institutional achievements, and then
denied parole with no further analysis of them, in violation of the Executive Law's
requirement that the reasons for denial not be given in "conclusory terms” (Executive
Law § 259-i[2][a ]). Moreover, the Board's decision began by stating that petitioner's
release "would be incompatible with the welfare of society and would so deprecate the
serious nature of the crime as to undermine respect for the law." These statements came
directly from the language ofExecutive Law § 259 i(2 )( c ), further violating the Executive
Law's ban on the Board making conclusory assertions { see Executive Law § 259
i[2][a] ).” Rossakis . supra, at 10- 11 , emphasis supplied.

-

-

Petitioner’s Age Also Indicates a Low Risk of Recidivism
On top of all the other reasons discussed herein, the fact that Mr.

111 .

is now

68 years old also supports release. In US v. Presley, No . 14-2704 ( 7 th Cir. June 11 . 2015), Judge
Richard Posner emphasized the research showing that people over the age of 50 pose a very low
risk of re-offense, stating:

“Violent crime... is generally a young man’s game .

Elderly people tend to be
cautious, often indeed timid, and averse to physical danger. Violent crime is far less
common among persons over 40. let alone over 60, than among younger persons....”
Presley, at 3 .
POINT FI

THERE WAS NO JUSTIFICATION F OR DEPARTING
FROM THE LOW COMPAS SCORES
In this case, the Board departed from the COMPAS Risk and Needs Assessment’s

I 12 .

completely low risk scores , and failed to adequately explain this in the Decision, or to specify the
particular scale( s ) from which it departed. All the Decision said was “[T]he panel departs from
the COMPAS ...because you come across as still believing in the righteousness of your crime
and because your remorse lacks the depth that is necessary to give your low risk of re-offending
the necessary weight to overcome the remaining standards that this panel finds you still fall short
7
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of.” (Exhibit “A” at 105)

113.

As discussed above in Point I, those conclusory claims were contradicted by the

record, and cannot be relied upon to justify departure from the completely low COMPAS scores.

114.

There are several cases where new hearings were granted based on a failure to

explain departure from the COMPAS findings. Robinson v. Stanford , supra; Phillips v. Stanford ,

Index No. 52579/19 (Dutchess Co. 2019); Comfort v. NYSBd. of Parole , Index No. 1445/2018
(Dutchess Co. 2018); Sullivan v. NYS Bd. of Parole , Index No. 100865/2018 (NY Co. 2019);

Diaz v. Stanford6, Index No. 2017-53088 (Dutchess Co. 2018.)

115.

In Sullivan , supra, even though the new regulations regarding COMPAS

departures had not yet gone into effect , the court still found that the failure to adequately

consider the COMPAS scores required a de novo hearing, stating:
“...Respondent stated that petitioner’s COMPAS scores were excellent, as she
scored a low risk for prison misconduct, propensity for future violence, and subsequent
criminal problems. Respondent noted that her history of violence score was in the
medium range because of the severity of her crime. Petitioner still maintained that she did
not commit the murder, but she acknowledged that she was the catalyst for the crime...
Petitioner again expressed her apology for the family’s loss...
***
...[Although the COMPAS score is not binding on the parole board... it is an
important factor which the parole board much duly consider... Indeed, the COMPAS
score is so critical that the failure to consider it adequately mandates a remand ...."
Sullivan , supra, at 5, 8, emphasis supplied.

116.

In Sullivan , unlike the instant case, the petitioner asserted her innocence as to the

instant offense, and did not have low COMPAS findings across the board. Still, the court held
that the failure to adequately consider the COMPAS required a new hearing even before the new

regulations went into effect. In this case, where the regulations were clearly in effect at the time
of the hearing, and where all the COMPAS scores were low, the Court should grant a de novo

6

Jose Diaz was released in June, 2018 and has not been re-imprisoned.
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hearing because the board failed to specify what COMPAS scale it departed from, and failed to

justify said departure.
117.

In both Comfort and Robinson , supra, the courts ordered new hearings solely

because the Board failed to justify the departure from the completely low COMPAS scores, and
failed to specify the COMPAS scale(s) it was departing from. In Robinson , the court stated:

..[The COMPAS] assessment gave the petitioner the lowest possible rating in
categories for risk of felony violence, re-arrest, absconding and for criminal
involvement... Petitioner correctly asserts that the Parole Board’s finding that
discretionary release would not be compatible with the welfare of society directly
contradicts these scores in his COMPAS assessment. As the Board’s determination
denying release departed from these risk and needs assessment scores ... it was required
to articulate with specificity the particular scale in any needs and [risk] assessment from
which it was departing and provide an individualized reason for such departure. The
Board’s conclusory statement ... fails to meet this standard...” Robinson , at 2, emphasis
supplied

118.

As in Comfort and Robinson , the Board herein (while mentioning that all the

scales were low) did not specify which ones it was departing from with its conclusory claims,

themselves contradicted by the record. Therefore, the Court should grant a de novo interview.

POINT III
THE PAROLE BOARD BASED ITS DECISION ALMOST SOLELY
ON THE CIRCUMSTANCES OF THE OFFENSE, AND THUS SAID DECISION
WAS ARBITRARY AND CAPRICIOUS, AND SO IRRATIONAL
AS TO CONSTITUTE AN ABUSE OF DISCRETION

119.

There are many cases where de novo hearings have been granted because the

parole board improperly based denial solely (or chiefly) on the seriousness of the offense. Rivera

v. Stanford , 2019 App. Div LEXIS 3595 (2nd Dep’t 2019); Ferrante v. Stanford , 2019 App. Div.
LEXIS 3407 (2nd Dep’t 2019); Coleman v. NYS DOCCS7 , 2018 NY App. Div. LEXIS 136 (2nd

7

David Coleman was released in March, 2018 and has not been re-imprisoned.
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Dep’t 2018); Ramirez v. Evans* , 118 AD3d 707 (2nd Dep’t 2014), Perfetto v. Evans9 , 112 AD3d

640 (2nd Dep’t 2013); Gelsomino v. NYS Bd. of Parole , 82 AD3d 1097 (2nd Dep’t 2011); and
Matter of Huntley v. Evans , 77 AD3d 945 (2nd Dep’t 2010; Rossakis v. NYS Bd. of Parole10, 146
AD3d 22, 27 (1st Dep’t 2016) Sullivan v. NYS Bd. of Parole , Index No. 100865/2018 (New York

Co. 2019); King v. New York State Division of Parole11, 190 AD2d 423 (1st Dep’t 1993.)

120.

Recently, in both Almonte v. Stanford , Index No. 10476/2018 (Orange Co.

2019), and Slade v. Stanford12, Index No. 203/19 (Dutchess Co. 2019), the courts granted de

novo hearings where the denials were almost but not exclusively based on the seriousness of the
offense. In Slade , the court stated:

.The Board acknowledged that his COMPAS risk assessment rated him low in
everything except substance abuse.
***
...In support of [its] decision the Board cited a past history of violence towards
women, the crime of conviction and that it involved violating an order of protection. ...
***
...[Petitioner’s] parole packet demonstrates that he had a clean disciplinary record
for his entire period of incarceration, [and] successfully completed programs for alcohol
and substance abuse treatment... Here the Board failed to articulate facts in support of its
ultimate reason for denying parole. There is nothing in the record other than the crime of
conviction supporting the conclusion that Petitioner does not understand how his
behavior could result in violence towards women...” Slade , supra, at 2-4.
121.

It can be seen from the Decision herein that, aside from the conclusory claims

regarding remorse and Petitioner’s alleged beliefs (which were contradicted by the record and

8

Santiago Ramirez was released in April, 2017 and has not been re- imprisoned.
Gary Perfetto was released in June, 2016 and has not been re-imprisoned.
10 Niki Rossakis was released in March, 2017 and has not been re imprisoned.
11
Darryl King was released in 1995 and has not been re-imprisoned.
12
Even more recently, in Matter of Slade v. Stanford, Index No. 203/19 (Dutchess Co. December, 2019) the Slade
court held the Parole Board in contempt when it held two de novo hearings, and still failed to articulate any valid
reason for denial beyond the instant offense - the Board was fined $250 per day until it orders Mr. Slade’s release or
provides a proper hearing.

9
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cannot properly be relied upon) denial was based only on the seriousness of the offense. That is
not permissible.
122.

There have also been several other court decisions granting or upholding new

parole hearings where the denial was based on the circumstances of the offense. Matter of
Hawkins v. NYSDOCCS13 , 2016 NY App. Div LEXIS 3147 (3rd Dep’t 2016); Matter of
Hawthorne v. Stanford , 2016 NY App. Div. LEXIS 75 (3rd Dep’t 2016); Almonte v. Stanford14 ,
Index No. 10476/2018 (Orange Co. 2019); Matter of Ciaprazi v. Evans15 , 2016 N.Y. Misc.

LEXIS 2741; (Dutchess Co. 2016); Darshan v. NYSDOCCS16 , Index No. 652/2017 (Dutchess
Co. 2017); Maddaloni v. NYSBd. of Parole17, Index No. 0623/2018 (Dutchess Co. 2018);
MacKenzie v. Stanford18, Index No. 2789/15 (Dutchess Co. 2015); Matter ofBruetsch v. NYS

DOCCS19 , 43 Misc.3d 1223(A) (Sullivan Co. 2014); Matter of Rabenbauer10 v. NYSDOCCS,

2014 NY Misc. LEXIS 4824 (Sullivan Co. 2014); Matter of Stokes v. Stanford21 , 43 Misc.3d
1231(A) (Albany Co. 2014); Matter of McBride22 v. Evans , 42 Misc.3d 1230(A) (Dutchess Co.
2014); Matter of West13 v. NYSBd. of Parole , 41 Misc.3d 1214(A)(AIbany Co. 2013).
123.

In the instant case, the Board managed to ignore all of Petitioner’s incredible

positive accomplishments and letters of support from people who know him, and denied parole
due to its opinion as to the seriousness of the offense. This is why the State passed amendments

in 2011 which were intended to look forward at what was accomplished rather than simply
13
14

15

16
17

18
19

20
21
22

23

Dempsey Hawkins was released in January, 2017 and has not been re-imprisoned.
Juan Almonte was granted an open date for release and should be released around 6/29/20.
Roberto Ciaprazi was released in July, 2017 and has not been re-imprisoned.
Travis Darshan was released in September, 2017 and has not been reincarcerated.
Jack Maddaloni was released on September 10, 2018 and has not been reincarcerated.
Tragically, John MacKenzie committed suicide in 2016 after having been wrongly denied parole ten times.
John Bruetsch was released in September, 2017 and has not been re-imprisoned.
Philip Rabenbauer was released January 20, 2015 and has not been re-imprisoned.
Robert Stokes was released in May, 2016 and has not been re-imprisoned.
Moses McBride was released March 10, 2014 and has not been re-imprisoned.
Michael G. West was released October 7, 2014 and has not been re-imprisoned.
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backward to the circumstances of the offense, but the Board continued to inappropriately look
backward rather than forward.
Community Opposition

124.

The Board, in addition to noting that there was a great deal of support for

Petitioner’s release, also noted that there was also a great deal of community opposition. Upon

information and belief, unlike the many, many letters of support from people who actually know
Petitioner and have interacted with him, the opposition was from people who don’t actually
know him, and were simply expressing their belief that anyone who killed a police officer should

never be released from prison. This is an expression of penal philosophy, contrary to the actual
governing law, and the Board may not rely on such opposition in its Decision.

125.

It has been held several times that the Board may not base its decision upon penal

philosophy, which means that any “community opposition” letters which are themselves based

on penal philosophy cannot have any impact on the determination, and it is improper for the
Board to take them into consideration in making said determination. Matter of Clark v. NYS Bd.
of Parole , Index No. 106965/2017 (New York Co. 2018); Matter ofRuzas v. Stanford , supra;
Matter ofHopps v. NYS Bd of Parole, Index No. 2553/18 (Orange. Co. 2018); Matter of

MacKenzie v. Stanford, Index No 2015-2789 (Dutchess Co. 2015). See also King v. NYS
Division of Parole, 83 NY2d 788 1994.

126.

In Clark , supra, the court stated:

... [T]he Parole Board has not explained why the numerous letters of support
from those who personally know Ms. Clark are outweighed by the opposition letters
submitted by the community. The Parole Board must be careful not to be swayed by
appeals that include considerations outside the scope of the factors outlined in the
[T]he Parole Board’s own words and stated reliance on letters from
Executive Law
public officials and others opposed to Mr. Clark’s release strongly signals that the Parole
Board considered factors that are impermissible under the statute, such as penal
philosophy. As a result, this court finds from this record that the Parole Board’s decision
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was arbitrary, capricious and contrary to law.” ( Clark, supra, at 4. 6- 7, some emphasis
supplied.) ( On appeal, the First Department held that the opposition letters should have
been provided to Petitioner, but held that the remedy was a new administrative appeal.)

127.

Similarly, in MacKenziev Stanford , Index No . 2789/ 15 (Dutchess Co. 2015 ) the

court granted a de novo hearing, stating :

“. . .To the extent that the board’s determination here is based upon letters of
community opposition, respondent has failed to demonstrate a rational basis for the
challenged determination. ...Petitioner suggested at his parole hearing that the letters
were written from police benevolent association groups who did not know the victim or
petitioner and have no first - hand knowledge of the facts underlying his conviction.
Accordingly, any such letters would reflect opposition to release based on penal
philosophy; namely that individuals convicted of killing a police officer should never
obtain parole release. This is not law and members of the parole board are not permitted
to apply their own penal philosophy in determining whether release is appropriate. Thus
it is beyond cavil that the parole board may not deny parole based solely on letters from
unknown third parties expressing their penal philosophies.” MacKenzie, supra, at 3.
emphasis supplied.

128.

Because, upon information and belief, the “community opposition” herein is from

people who don’t know Petitioner, and are expressing their opinion on penal philosophy it was

improper for the Board to take them into consideration in making its decision.

CONCLUSION
129 .

,

Based on the foregoing, Petitionei

[ respectfully requests that this

Court vacate the Decision of the Parole Board and grant an immediate de novo hearing before
commissioners who did not sit on the October, 2019 Board.
Dated: June 17. 2020 .
Kathy Manley
Kathy Manley
Attorney for Anthony Bottom
26 Dinmore Road
Selkirk, New York 12158

518-635-4005
Mkathyl 296@gmail.com
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